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Editorial 
 

For those with an interest in children with disabilities and their  
access to education, the last few months have been interesting and 
exciting, with the release of two reports that together support 
children, parents and advocates who have been working for years 
with the goal of ensuring that all children have the opportunity to 
 gain an education. 
 
The reports are from the Victorian Auditor General’s Office and the 
Victorian Equal Opportunity and Human Rights Commission. Most 
interesting in the Commission’s report was the input of educators 
themselves who supported the difficulties that students with 
disabilities have, even going so far as to label such difficulties 
"discriminatory" themselves. 
 
The most concerning issue, as it is the most damaging for children, is 
is the use of restraint and seclusion by the Department of 
Education.  While this was well-known to disability organisations, it 
has not been acknowledged or addressed by the Department. 
Worryingly, since the Report has been published, approaches to the  
Department on this subject continue to be met with resistance and a 
denial that there is a problem. 
 
The refusal by the Department to engage on this very important 
subject is similar to the failure by the Catholic Church to recognise 
and deal with sexual assault by priests. Ultimately, it seems that 
such an issue is going to be taken out of the church's hands and a 
Royal Commission will deal with the matter. Unfortunately, some 
sort of independent inquiry may be the road students with  
disabilities, parents and advocates have to take, in order that this 
issue is dealt with once and for all. 
 
Naturally, it would be preferable for government to engage with the 
sector in relation to this very important, and very harmful, practice. 
 
Julie Phillips 
Manager 
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The Victorian Auditor-General has recently released a report which calls into question the 
efficiency of the Department of Education and Early Childhood Development (DEECD) in 
providing support for students with special needs. The report, titled ‘Programs for Students 
with Special Learning Needs,’ identifies a number of shortcomings in the DEECD’s 
performance of the air leave it are the in its functions, and makes various recommendations 
as to how these might be overcome.  
 
The VAGO report indicates that there is substantial variation in student experiences across 
schools, which suggests that DEECD policy and guidelines are not being administered 
effectively.  
 
The most important area on which the VAGO report makes recommendation is the 
difficulties encountered in identifying and monitoring the special needs of students. VAGO 
found that since 2006, DEECD has distributed more than $2.6 billion to schools through the 
PSD, however, it does not have the information it needs to determine whether PSD funding 

is being used efficiently and effectively.  The VAGO report thus recommends that DEECD 
implement processes to monitor the identification and support provided to all students with 
special learning needs, including those receiving lower level, un-funded support. It also 
recommends that progress of these students be monitored, which will provide valuable 
insight into the effectiveness of such support and  greatly assist teachers and support staff 
in addressing the special needs of their students.  
 
The report also makes further recommendations for more stringent monitoring processes for 
how PSD funding is used within schools, and for clear guidelines requiring that teachers and 
support staff have access to appropriate training.  
 
The VAGO report suggests that inefficient oversight has resulted in there being inadequate 
information for determining whether their guidelines are effective.  
 
VAGO found that there was a significant inconsistency of the use of Student Support Groups 
and the development and understanding of Individual Education Plans are about there was a 
requirement for training of these issues. 
 
VAGO called for a focus on critical policies and guidelines in the following areas: 

 restraint and seclusion 
 parents pay for external support delivered at school 
 the restriction on attendance for students with disabilities 

 
 
DDLS notes that parents and advocates have previously attempted to bring the issues 
highlighted by VAGO to the attention of the Department of Education over the last 10 years, 
without success. 
 
 
 

 

Victorian Auditor-General’s Report on Programs for Students with Special 
Learning Needs 
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In the September 2012, the Victorian Equal Opportunity & Human Rights Commission 

(VEOHRC) published a report examining how well students with disabilities fare in 

government, Catholic and Independent schools across Victoria. More than 1,800 students, 

parents and educators participated in the research. 

 

The report found that despite 30 years of equal opportunity legislation in Victoria, significant 

discrimination still exists in Victorian schools. Half of the students and parents in the survey 

reported discrimination at school, and one in four educators had witnessed discrimination. 

Many barriers still exist for students with disabilities. These include funding limitations, lack 

of specialist support, inadequate knowledge and training in disability among teachers, lack of 

time for teachers to provide an individualised approach for students with disabilities, and 

discriminatory attitudes. These barriers are amplified for Indigenous students and those 

from culturally and linguistically diverse backgrounds. 

 

While DEECD has developed many valuable programs, policies, guidance and curriculum 

supports, these are applied inconsistently by schools and are not effectively monitored by 

the Department. As a result, students’ experiences depend on which school they go to, 

which teacher they have and the knowledge and attitudes of their school towards 

disabilities. 

 

The culture and resources of individual schools, as well as the skills and attitudes of the 

principal and teachers, are key factors in building a school community that is inclusive and 

supportive of students with disabilities. While school leaders are important in building an 

inclusive culture, they are not enough. A ‘critical mass’ of support within the school is 

necessary to bring about sustained change. 

 

DEECD does not currently have systems for routinely monitoring how students with 

disabilities are faring in schools, nor does the Catholic system or Independent schools. 

Instead, information is held at a school level, usually through the student’s individual 

learning plan. However, VEOHRC’s research, as well as that of others, has identified 

problems with the quality and consistency of such monitoring. As a result, more systemic 

monitoring is required.  

 

The findings in relation to the physical and psychological abuse of children with disabilities in 

schools was very disturbing. 

 

VEOHRC’s report also makes various recommendations, which range across the various 

suggestions for improvement made by participants and stakeholders in the research. These 

recommendations build upon those made by the national review of the Disability Standards 

Held back – The experiences of students with disabilities in Victorian schools 
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for Education 2005 and the Victorian Auditor-General’s recent audit of programs for students 

with special learning needs. The Commission has developed an implementation plan to 

monitor implementation of the recommendations. By doing so, it aims to better ensure that 

students with disabilities get the same access to quality education as other students, thereby 

helping them to achieve lifelong economic and social wellbeing. 

 

As with our comments in response to the VAGO report, the DDLS notes that parents, 

students and advocates have attempted to bring the exact issues found by the Commission 

to the Department of Education. Approaches have included: 

 negotiations by parents in person to schools 

 approaches by parents to regional offices 

 approaches to the Deputy Secretary 

 direct approaches to the Minister for Education 

 obtaining assistance from advocates to make representation to the 

above Department of Education personnel 

 complaints to human rights commissions 

 legal action 

 

We note that none of the above have resulted in any systemic change.  We further note that 

the abuse of children with disabilities in government schools has been raised numerous 

times with the Minister for Education and Student Well-Being branch without meaningful 

response. 

 

 
 
 
 
 
 
 
 
 

NDIS 
 

 
 

The  Federal Magistrates Court has recently dismissed an application made under the 

Disability Discrimination Act 1992 (Cth) (‘DDA’), in which it was alleged that St Vincent’s 

Hospital discriminated against Ms Joanna Agius, who is a deaf woman, by not providing her 

access to an Auslan interpreter at the time of her treatment. This decision sits uncomfortably 

with obligations arising under the UN Convention on the Rights of Persons with Disabilities, 

to which Australia is a party. 

 

Ms Agius attended the Emergency Department at St Vincent’s Hospital on three separate 

occasions between August and September 2008. As a deaf person, Ms Agius requires an 

Auslan interpreter to assist her with communication. However, on each visit to the hospital, 

Agius v St Vincent’s Health  [2012] FMCA 840 and the UN Convention on the 
Rights of Persons with Disabilities. 
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she received treatment without a qualified interpreter being present. Ms Agius claimed that 

this failure to provide access to a qualified interpreter amounted to indirect discrimination 

under s 6 of the DDA, and sought damages on that basis. She argued that she had suffered 

a serious disadvantage because she was not able to communicate effectively with those who 

were providing her treatment, which led to her misunderstanding her medical advice.  

 

Turner FM found in favour of St Vincent’s Hospital, on the basis that the elements of indirect 

discrimination for the purpose of s 6 of the DDA had not been established. He concluded 

that Ms Agius had not suffered a disadvantage, because she had in fact managed to 

communicate effectively with the hospital staff on each occasion, and had ultimately 

received the appropriate treatment. Indeed, Ms Agius managed to communicate through 

written language and the assistance of her friend, who was an Auslan student. However, this 

suggestion that Ms Agius’s ability to cope negated her need for access to a qualified 

interpreter is inconsistent with the UN Convention on the Rights of Persons with Disabilities, 

in particular Article 9.  

 

Article 9 of the convention is concerned with accessibility, and places an obligation on 

parties to ‘take appropriate measures to ensure to persons with disabilities access, on an 

equal basis with others. ’  This expressly includes access to communication, particularly in 

part 2(e) which imposes an obligation to take appropriate measures to ‘provide forms of live 

assistance and intermediaries, including guides, readers and professional sign language 

interpreters’ (emphasis added). Part 2(e) makes it clear that people in Ms Agius’s position 

should have professional interpreters made available to them, in order to facilitate 

accessibility. As such, Ms Agius should not have been expected to rely on the assistance of 

her friend and struggle to communicate through alternate means. This is especially so, given 

that the purpose of article 9 is to ‘enable persons with disabilities to live independently and 

participate fully in all aspects of life.’ 

 

The decision to dismiss Ms Agius’s application on the basis that she did not suffer a 

disadvantage because she was in fact able to communicate effectively with hospital staff 

fails to consider the impact of Article 9 of the UN Convention on the Rights of Persons with 

Disability. Article 9 clearly indicates that ensuring access for those with disabilities includes 

providing professional interpreters where required. In light of Article 9, Ms Agius should have 

had access to a qualified Auslan interpreter in the course of her treatment at St Vincent’s 

hospital, despite her ability to “cope” in the situation.  
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The Senate Community Affairs Committees are currently seeking submissions to assist 
with their Inquiry into Involuntary or Coerced Sterilization of People with Disabilities in 
Australia. Having worked for nearly a decade toward getting this Inquiry to take place, 
Women With Disabilities Australia have much to contribute on the subject. 
 
Forced and coerced sterilisation of girls and women with disabilities is a gross violation of the 
most fundamental human rights, yet remains an ongoing practice in Australia. The history of 
sterilisation of individuals with disabilities in Australia and other countries is troubling, and forced 
or involuntary sterilisations are not as distant a memory as you might think.  
 
In some parts of the United States laws provided for compulsory sterilisation of individuals with 
disabilities for the purpose of eugenics, and forced sterilisations were still occurring there as 
recently as 1981.  
 
In Australia, legislation provides some protection for girls and women from non-therapeutic 
sterilisation; however no legislation makes the practice explicitly unlawful. Legislation provides 
that non-therapeutic sterilisation of adults with disabilities is not be performed unless fully 
informed and free consent is given.  Until 1992 in Australia, the authority to consent to 
sterilisation of a child lay with the parents of the child, but in Marion’s Case the High Court 
established that sterilisation of children with disabilities could only be performed if authorised by 
a court or tribunal.  
 
While the regulation in Australia is a vast improvement on the previous situation in regards to 
sterilisation of people with disabilities, anecdotal evidence suggests that the non-therapeutic 
sterilisation of women with disabilities occurs at far greater levels than those officially sanctioned 
by courts or tribunals. Despite pressure from human rights groups, and recommendations from 
the United Nations treaty monitoring bodies to develop universal legislation which protects 
human rights and prohibits the sterilisation of women and children except in those circumstances 
where there is a threat to health or life, the Government has consistently taken the view that 
there are instances in which sterilisation can and should be authorised.  
 
On 20 September 2012 the Senate referred the matter of the involuntary or coerced sterilisation 
of people with disabilities in Australia to the Senate Community Affairs Committees for inquiry 
and report by 24 April 2013.  
 
WWDA are pleased that the Australian Government has retained most of the draft Terms of 
Reference suggested by them. The Terms of Reference are broad in scope to enable the inquiry 
to more broadly consider the sexual and reproductive rights of people with disabilities and 
include: 

 the types of sterilisation practices  

 the prevalence of these sterilisation practices  

 the different legal, regulatory and policy frameworks  

 the impacts of sterilisation on people with disabilities 

  Australia’s compliance with its international obligations  

 
Written submissions from interested individuals and organisations should be submitted in 
electronic form online or sent by email to community.affairs.sen@aph.gov.au as an attached 
Adobe PDF or MS Word format document. The closing date for submissions has not yet been 
set.  

SENATE INQUIRY INTO INVOLUNTARY OR COERCED STERILISATION OF PEOPLE 
WITH DISABILITIES IN AUSTRALIA 
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Contact Details 
Ross House, 2nd Floor 

247-251 Flinders Street 
MELBOURNE VIC  3000 

 
Tel: +61 3 9654 8644 
Fax: +61 3 9639 7422 
TTY: +61 3 9654 6817 
Country: 1300 882 872 

Web: www.communitylaw.org.au/ddls 
Email: info@ddls.org.au 

 

 

 

 

 

 

 
DDLS makes every effort to ensure the accuracy 
of the contents of this newsletter. However, DDLS 
accepts no liability whatsoever arising from 
anything published in the newsletter, including 
liability arising from errors, misprints or 
inaccuracies. Any opinions expressed therein 
should not be taken as legal advice.  Case studies 
are presented observing client privacy. Any 
similarity with any other person’s experience or 
circumstances is purely accidental. 
 
 
 
 
 
 
 

 

Volunteer Profile 
 
 

 
My name is Amaya Hettige and I am a 
first year student at Monash University, 
currently studying a Bachelor of 
Arts/Bachelor of Laws. 
 
I decided to volunteer at the Disability 
Discrimination Legal Service because I 
thought it would give me a valuable 
insight into the legal world. This 
experience fits in with my work tutoring 
people with disabilities at Inclusion 
Melbourne, another organisation with a 
focus on disability.  
 
My experience with the DDLS has been 
extremely positive – the work is 
challenging, but undeniably interesting, 
and has given me a helpful insight into 
the world of discrimination law.   

Management Committee 
 

Jan Ashford (Chair) 
Bill Ford   (Treasurer) 
Martin Grillo 
Lorraine Rodrigues  
Tim Greenall (Observer) 
Robert Pask 
Julie Phillips (Secretary & 
Public Officer) 

 
Staff 
 
Manager 

Julie Phillips 
 

Principal Solicitor 
Placido Belardo 
 

Solicitor 
Deborah Randa  
 

Casework Solicitor 
 Chelsea Candy 
      
Administrative Officer 
           Anna Leyden 
 
Bookkeeper 
 Darrell Harding 


